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MRDANQL, INC,
SAJTHAND ROYALTY QQ

Deci ded August 29, 1997

Appeal froma decision of the Acting Deputy Comm ssioner, Bureau of
Indian Affairs, denying appeal of an order of the Mneral Mnagenent
Service assessing |l ate paynent interest charges for late royalty paynents.

MVE- 88- 0063- I ND, MVB-88-0291-1 ND, and MVE- 88- 0292- | ND

Afirned.

1.

Q| and Gas Leases: Royalties: Interest

The MMB is not barred fromassessing | ate paynent
interest because it did not request such interest
indstrict court proceedi ngs whi ch determned that
late royalty paynents were due. The MM is required
by section 111(a) of the Federal Al and Gas Royalty
Minagenent Act, 30 US C § 1721(a) (1994) and the
regulations at 30 CF. R 88 218.54(a) and 218. 150(c)
to assess interest for |ate paynent of royalties from
the date the royalties were due until the date such
paynent is received in the appropriate MV accounting
of fice.

Federal Ol and Gas Royal ty Managenent Act of 1982
General ly--Q1 and Gas Leases: Royalties--Satutory
Qonstruction: General ly

Section 305 of the Federal Q| and Gas Royalty
Managenent Act, 30 US C § 1701 note (1994),

provi des that section 111 and regul ations i npl enent ed
pursuant thereto apply to oil and gas | eases issued
prior to the enactnent of the Act, unless to do so
woul d be contrary to express and specific provisions
of those | eases. Were no such provisions exist, the
assessnent of |ate paynent charges i s proper.

Federal Ol and Gas Royal ty Managenent Act of 1982
Royalties--Q| and Gas Leases: Royalties: General | y--
Satute of Limtations

The MMB denmands for interest on late royalty paynents
on Indian oil and gas | eases are admni strative actions
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that are not covered by the statute of limtations
wthin 28 US C 8§ 2415(a) (1994). Further, a | essee
has a duty to disclose records that it was legally
required to conpile and voluntarily chose to retain
beyond 6 years, so that, notw thstandi ng the 6-year
[imt on recordkeepi ng i nposed by 30 US C § 1713(b)
(1994), MB is not barred fromnaki ng denands for
paynent of interest where the | essee has retai ned

rel evant docunent s.

APPEARANCES  Letitia H Wite, Esq., Houston, Texas; Lynn H 9 ade,
Esq., Timothy R Van Val en, Esg., A buquerque, New Mexi co, for
Appel l ants; Peter J. Schaunberg, Esq., Geoffrey Heath, Esq., Howard W
Chal ker, Esq., Sarah L. Inderbitzen, Esq., for the Mneral s Managenent
Servi ce.

(PN ON BY ADM N STRATI VE JUDEE THRRY

Meridian Ql, Inc., and Southl and Royal ty Gonpany (Appel lant) 1/ have
appeal ed froman Aprll 25 1994, Decision of the Acting Deputy Conmissioner
of Indian Affairs denying appeals of three orders to pay |ate paynent
interest on past-due royalty paynents. 2/ The orders arise fromlitigation
inJicarilla Apache Tribe v. Supron Energy Gorp., 782 F.2d 855 (10th Qr.
1986), cert. denied, 479 US 970 (1986) (Supron), and Jicarilla Apache
Tribe v. Gnoco, Inc., Av. No. 76-430-C(DNM 1988) (Gonoco), 1 n which
it was determned that the | essees shoul d have used dual accounting net hods
and that they owed additional royalties to the Tribe. 3/ The Supron
litigation involved seven | eases in which Appel lant had an interest, 4/ and
the Gonoco litigation invol ved two other |eases in which Appel | ant had an
interest. 5/

1 Inits pleadings, Appellant refers to itself collectively as "Mridian
Ol @. Inc. And Southl and Royalty Gonpany.” The MVB docunents refer to
Meridian as Southl and' s successor-in-interest.

2/ This case was inadvertently docketed as both | BLA 94-628 and as
IBLA 94-800. For this reason, |BLA 94-800 is hereby di smssed as

i nadvertent .

3/ (ne of the results of the litigations was the determnation that the
Secretary had the obligation to require the | essees to utilize a dual
accounting system This neant that there was to be a determnation of
the price of wet gas at the wellhead and a determnati on of the val ue

of conponent pr oducts i nto whi ch the gas produced fromthe | eases was
processed, i.e. "net realization" value. Jicarilla Apache Tribe v.
Supron Ener gy, 728 F.2d 1555, 1557 (10th dr. 1984).

4/ The | ease nunbers for these seven | eases are 609- 000100, 609- 000101,
609- 000103, 609- 000105, 609- 000145, 609- 000150, and 609- 000153.

5/ Lease Nos. 609-000124 and 609- 000153.

140 I BLA 136

WAW Ver si on



| BLA 94-628, 94-800

Supron and Gonoco Litigation

Because Supron and Gonoco are crucial to one of Appellant's argunents,
we sunmari ze rel evant el enents of those cases.

In Supron, the Ostrict Gourt for the Dstrict of New Mexi co i ssued
a Menor andum (pi ni on on June 2, 1981, ordering Southland to pay additional
royal ties (based on dual accounting nethods) to the Jicarilla Apache Tribe
(Tribe). (App. Ex. 7.) The Tribe subsequently filed a notion and bri ef
for revision of judgnment requesting the court to award prej udgnent and
postj udgnent interest either pursuant to the Federal Al and Gas Royalty
Managenent Act (FORWY, 30 US C 8§ 1721 (1994), or based on conmon | aw
principles. However, on January 13, 1987, the Tribe wthdrewits notion
for revision of judgnent, stating that it woul d seek "admnistrative
renedi es” for the relief requested in the earlier notion. (App. Exs. 10-
12.)

h Novenber 6, 1987, the district court rendered a Partial H nal
Judgnent, (App. Ex. 8), ordering Southland to pay additional royalties for
the period fromJanuary 1, 1974, through Decenber 31, 1979. The court
noted that Southland had failed to include Lease No. 609-000101 in its
accounting and ordered it to do so wthin 60 days of the court's order.
Pursuant to the judgnent, Meridian paid a |ate royalty paynent of
$227,697.58 to the Tribe on Decenber 1, 1987. (Dec. at 2.) In a FAna
Judgnent, entered on June 9, 1988, the court found that the Tribe was owed
an additional sumof $24,419.07 in royalties on Lease No. 609- 000101.

(App. Ex. 9.) The court nade no nention of interest paynents.

In Gnoco, the Tribe initially filed proposed findings of fact and
conclusions of lawin August 1981. (App. Ex. 14.) In February 1987,
the Tribe filed further proposed findings of fact and concl usi ons of |aw
asserting its right to "interest on royalties assessed pursuant to the
revised accounting report * * * [and] to interest on royalties assessed
pursuant to the dual accounting report * * *. " (App. Ex. 15.) 1In an
acconpanyi ng brief, the Tribe argued that the Supron litigation was
"concl usi ve" as to the dual accounting issues being litigated i n Gonoco.
The Tribe further argued, (App. Ex. 16, at 9), that the "defendants shoul d
pay interest on the royalty determned not to have been paid to plaintiff.
The Tribe invited the court to award interest under FORW 30 US C
§ 1721(a) (1994), noting that the provision was applicable to oil and gas
| eases issued "before, on, or after January 12, 1983." |In the alternative,
the Tribe contended that if the court found that 30 US C § 1721(a) (1994)
was not retroactively applicable, it should anard comrmon | aw prej udgnent

interest. Id. at 10-11. The Tribe extensively briefed the issue of pre-
judgnent interest, asking the court to award such interest "in order to do
justice to the plaintiff." 1d. at 16.

Oh May 16, 1988, the onoco court issued H ndings of Fact and
Gnclusions of Law (App. Ex. 6.) Inits Gonclusions of Law the court
f ound
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inter alia that dual accounting was properly required of the oil and gas

| essees. However, the court instructed the Secretary to "revise" his
accounting in several respects. Hrst, the Secretary had incl uded an
assessnent of royalties for "conpression gas and gas lost in transit from
the well head to the processing plant.” Noting that Supron had hel d t hat
such gas was not subject to royalty, the court ordered the Secretary's
accounting revised on this item (Qnclusion #17.) Next, the court
observed that the Secretary used the dual accounting to obtain "a wei ghted
average for liquid content." The court found that this nethod "does not
reflect the relative richness of entrained liquids in gas fromeach | ease.”
Accordingly, the court directed the Secretary to foll owthe techni ques of
30 CFR 8221.46 for allocating liquid content and to "revi se the dual
accounting accordingly.” (Qonclusion #18.) Fnally, the court noted that
the Secretary had inproperly included extraneous gas, not attributable to
the | essees, which entered the processing plant. The court directed the
Secretary to "adjust the royalties owed accordingly.” (QGonclusion #19.)

The court in Gonoco responded as follows to the Tribe' s request for
prej udgnent interest and to the defenses of res judicata and col | ateral
estoppel raised by the | essees:

21. Pre-judgnent [i]nterest is not appropriate on a debt
which is unliquidated and which is incapabl e of cal cul ation
prior to judgnent. Kennedy v. Mutrey, 572 P. 2d 933 (N M
1977). In the case at bar, the anount of royalties due coul d
not have been discernible prior to the Gourt's ruling. Thus pre-
judgnent interest is no[t] appropriate in the case at bar.
Phillips Petroleum@. V. Johnson, 155 F. 2d 185 (5th Qr. 1946).

22. The defenses of collateral estoppel and res judicata
that have been raised as they relate to the Supron case are
denied. The factual differences between this case and Supron
(different bases, different parties, etc.) are substantial enough
towarrant this position. The Supron decision has been adopt ed
by this court where rel evant.

Id. at 17.

Fnally, the court directed the Secretary to file a "Second Revi sed
Dual Accounting” wthin 60 days of the court's order. 1d. at 15-18.

In a June 20, 1988, brief, the Departnent requested the court to
reconsider its ruling on prejudgnent interest. (App. Ex. 17.) The
Depart nent cont ended vi gorously that such interest shoul d be awarded
and supported its argunent wth citation to statutory and case | aw
authorities. n June 29, 1988, the Tribe joined in the Departnent's brief.
Qh July 1, 1988, Southland filed a responsive brief arguing that the
court's denial of prejudgnent interest was proper because the royalties to
be paid were not definite or ascertai nabl e suns.
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h August 25, 1988, the Secretary filed wth the court an "Amended
Revi sed Dual Accounting Report."” 6/ In this accounting, the overall
under paynent of all six |essees was reduced from$l, 064,398 to $960, 995.
Sout hl and' s royal ty under paynent was reduced from$76, 190 to $44, 965.

In an Oder filed on Novenber 21, 1988, the court in Gonoco affirned
its denial of prejudgnent interest, stating that "[i]t would be unfair to
the Defendant oil conpanies to pay interest when they could not have
ascertained that there were any nore suns due the tribe." (App. Ex. 19.)

The MV Paynent QO ders

n January 5, 1988, MMB Dallas Area Gonpliance dfice issued
the first of the Qders cumnating inthis appeal. In this Qder
(MVB-88-0063-1ND), MMB directed Meridian to pay $273,265.71 in late
paynent charges, calculated for the period fromMrch 31, 1981, through
Novenber 30, 1987, on seven Jicarilla | eases, including $6,321.12 on
Lease No. 609- 000101.

The Dallas Area Gonpl i ance G fice agai n addressed Lease No. 609- 000101
inan Oder dated August 16, 1988 (MVE-88-0292-1IND). In that Qder, MB
noted that Southl and had nade deli nquent royalty paynents of $24,419.07 to
the Jicarilla Apache Tribe on June 20, 1988. The MVB assessed | ate paynent
interest charges of $31,885.66 for the period Mrch 31, 1981, through
June 19, 1988. 7/

Inathird Oder, dated August 23, 1988 (M 88-0291-1ND), the Dallas
Area onpliance Gfice noted that $28,677.86 in delingquent royalty
paynents on Lease Nos. 609-000124 and 609- 000151 had been recei ved by the
Tribe on July 26, 1988. In this Oder, M assessed | ate paynent charges
of $15,872.75 for the period Mrch 31, 1981, through July 25, 1988.

Deci si on on Appeal

The Acting Deputy Commissioner (ADO considered and rej ected
Appel lant' s argunents that |ate paynent interest charges were barred by res
judicata or collateral estoppel, and by the statute of limtations,
28 US C 8§ 2415(a) (1994). He ruled that the | ate paynent interest

6/ The report is attached to Appel lant's Jan. 12, 1995, "Qorrection to
Meridian and Southland's Reply to MMB  Answer. "

7/ Appellant states inits Satenent of Reasons (SCR that Lease

No. 609-000101 was not included in MB Jan. 5, 1988, paynent Q der,

but that this | ease was the subject of MBS Aug. 16, 1988, paynent Q der.
(SSRat 5.) The Jan. 5 paynent Order does |ist Lease No. 609- 000101,
assessing $6,321.12 in |l ate paynent charges on it through Noveniber 1987.
However, the Order does not state the amount of late royalty paynents
attributable to this | ease. The Aug. 16, 1988, paynent O der assessnent
of $31,885.66 in interest runs through June 19, 1988, and is based on | ate
royalty paynents of $24,419. 07.
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charges were not barred by res judicata or collateral estoppel because
these charges were neither raised nor adjudicated as an issue in Supron.

He found that the court's decision affirmng the underlying obligation upon
whi ch the assessnent of interest is based reinforced, rather than barred,
the Tribe's claamto late paynent interest. He noted further that MB
standard procedure is to defer action on |ate paynent interest until late
paynent is received and interest can be cal cul at ed.

The ADC al so responded to Appel lant's argunent that prej udgnent
interest is inappropriate in situations where a debt is unliquidated and
i ncapabl e of calculation prior to judgnent. He found that the anount of
the liability, though unliqui dated, was based on a readily ascertai nabl e
val ue, and under such circunstances prejudgnent interest was an equitabl e
way to conpensate the creditor for the | oss of the use of funds due under a
royal ty paynent program The ADC noted that Appellant had failed to cite
authority in support of its position that the Governnent was required to
raise the issue of |ate paynent interest in the Supron litigation, and that
its failure to do so woul d operate as an absolute bar to ME | ater denand
for paynent. dting FO@RVA and applicabl e regul ati ons, the ADC found t hat
MVE was required by |awto assess interest where royalty paynents are not
recei ved by the due date. The ADC further found, citing previous decisions
by this Board, that 28 US C § 2415 (1994) was inapplicable to an
admni strative proceeding within the Departnent assessing interest on |ate
royal ty paynents.

Argunents of the Parties

Onh appeal to this Board, Appellant vigorously contends that res
judicata and col | ateral estoppel bar the M denands for |ate paynent
charges. 8/ Appellant asserts that |ate paynent interest is
admnistrative relief which could or shoul d have been sought in the Supron
and Gnoco litigations. (Satenent of Reasons (SR at 8-9.)

Appel [ ant suggests that |ate paynent interest charges are an i ssue not
actually litigated, but precluded fromlitigation because they arise out
of the sane claim transaction or connected series of transactions which
were the subj ect of the court cases. Appellant contends that res judicata
required the Tribe and the Departnent to assert in the Supron and Gonoco
litigations all clains arising fromalleged failure to properly cal cul ate
royalties, and that |ate paynent interest charges represent "sinply an
additional renedy fromthe underlying underpaynent 'clam'" (SRat 11.)
Appel | ant characterizes MB quest for late paynent interest as "the very
sane relief for the sane all eged harni that characterized the failure to
pay correct royalties to the Tribe. (Reply to Answer (Reply) at 5.)

8 Inadditiontoits SCR Appellant has filed four suppl enentary

pl eadi ngs, presenting argunents chiefly on the doctrines of res judicata
and col lateral estoppel. The MV has filed three pleadings, in addition
toits Answer, responding to those argunents.
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Appel lant points out that the Tribe sought |ate paynent charges in
both litigations and waived that claimby wthdrawng it in Supron. For
this reason, Appellant asserts, collateral estoppel bars |ate paynent
interest wth respect to all |eases "because [in Gnoco] the Parties
actually litigated the issue, and the Tribe and Secretary lost." (SR
at 13.)

Appel  ant al so argues that the inposition of |ate paynent charges is
an inproper retroactive application of FOIRWA

Fnally, Appellant argues that the statute of limtations at
28 US C 8§ 2415 (1994) bars the assessnent of interest. Appellant cites
Phillips Petroleum@. v. Lujan, 4 F.3d 858 (10th dr. 1993), which held
that under the statute the "governnent's right of action accrued on the
date * * * the royalties were due and payabl e," not on the date when MVB
conpl eted an audit, finding that additional royalties were due. 1d.
at 861. (SRat 15-17; Reply at 14.) Appellant asserts that the court's
hol ding is consistent with the 6-year recordkeepi ng provision of section
103(b) of FORW 30 US C 8§ 1713(b) (1994), as limting MMB authority to
nake denands for paynent. (SCRat 16.)

The MVG responds that res judicata and col | ateral estoppel are not
avai l able to Appellant to prevent |ate paynent interest because the clains
for late paynent interest were not litigated in Supron. The MG
characterizes late interest paynents as "part of the royalty due," but
nai ntains that the claimfor late paynent interest is separate and distinct
fromthe claimof royalties due. (Answer at 7.) The MVb asserts that it
was in no position to nake a claimfor late paynent interest until,
utilizing late paynents, it coul d cal cul ate how nuch interest was due.

In their suppl enentary pleadi ngs, the parties dispute whether and to
what extent Lease Nos. 609- 000124 and 609- 000151 were included in the
judgnents in the Gonoco litigation. The MMBinitially took the position
that res judicata did bar the assessnent of |ate paynent interest on late
royalty paynents nade for Lease No. 609-000151 "[b]ecause [Lease No. 609-
000151] was included in the Gonoco litigation involving pre-judgnent |ate
paynent interest, and the | ate paynent was recei ved on July 26, 1988,
before the court's final judgnent on Decenber 21, 1988." (Answer at 10.)
The MVB asserted, however, that Lease No. 609-000124 "was not subject to
the Gourt's holding inits My 15 1988, H ndings of Fact and Concl usi ons
of Law* * * [nor] the subject of the Gourt's final order on Decenber 21,
1988." The MMB argued that "because | ate paynent interest [on Lease Nb.
609- 000124] was not addressed by the court in Gonoco,” MV was not barred
fromcollecting interest on |l ate paynents on this | ease. (Answer at 10,
11.)

Inits Reply to MB Answer at 11-12, Appel l ant asserts that Lease
No. 609-000124 was indeed included in the Gnoco final judgnent. That
judgnent, Appellant asserts, held Southl and accountabl e for $44, 965, the
sumof its liability on both | eases under MMB Anended Revi sed Dual
Accounting Report.
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Havi ng contended in its March 6, 1995, pleading (MB Further
Response) that Lease No. 609-000124 was not a part of the Ostrict Gourt's
H ndi ngs of Fact and Goncl usions of Law M argues in a further pleadi ng
filed June 16, 1995, that the Gonoco judgnent di d enconpass Lease No. 609-
000124 for purposes of "dual accounting" in addition to conpensatory
royalty. The MMB points out that its Anmended Revi sed Dual Accounting
Report specifically covered the period 1970 through 1980 and det er mi ned
that for that period additional royalties of $44,965 were due on Lease
Nbs. 609-000124 and 609-000151. The MVE asserts that because the Gonoco
court adopted its Anended Revi sed Accounting Report on Decenber 15, 1988,
the court's judgnent disallowng prejudgnent interest applies only to late
royalty paynents for the 1970-80 period. However, MV points out, its
August 23, 1988, Qder applied only to late royalty paynents nade after
January 1981. The MVB contends that since these "later paynents were not
part of the Gonoco litigation, MB is not barred by the Gonoco deci sion
fromassessing | ate paynent interest on these paynents.” I|d. at 4.

The MVB al so contends, citing section 305 of FORRWA 30 US C § 1701
note (1994), that the statute applies to | eases in existence before the
passage of FOGRVA The MVB points out that 30 CF. R 8§ 221.80 (1981)
provided the authority to collect late paynent interest prior to the
enactnrent of FOGRVA and that, after its enactnent, that authority was
codified at 30 CF.R § 218.54. (Answer at 11, 16-17.)

O scussi on

Res j udi cata enbraces two doctrines, clai mpreclusion and issue
precl usion (collateral estoppel), barring, respectively, a subsequent
action or the subsequent litigation of a particul ar issue because of the
adjudication of a prior action. Uhder cla mpreclusion, a judgnent, once
rendered, is the full neasure of relief to be accorded between the sane
parties on the sane claimor cause of action. South Delta Véter Agency v.
US Departnent of the Interior, Bureau of Reclamation, 767 F. 2d 531, 538
(9th dr. 1985).

[1] The ADC correctly ruled that principles of res judicata and

col lateral estoppel could not bar MV fromseeking | ate paynent interest.
Inthe first place, "interest” is a concept separate and distinct fromthe
|ate-paid royalties upon which it is assessed. The purpose of interest on
judgnents is not to penalize the debtor but to conpensate the judgnent
creditor for the fact that he has not had the use of a sumof noney to
which he is entitled and that has been adjudged to be his. FEguifax Inc. v.
Luster, 463 F. Supp. 352, 356 (1978), aff'd, Arkansas Louisiana Gas (. V.
Luster, 604 F.2d 31 (8th dr. 1979), cert. denied, 445 US 916 (1980).

Inthis case, the right or entitlenent to interest is specifically
codified by Federal statute (FOBRMN), at 30 US C § 1721(a) (1994), which
provi des:
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et (2) Gharge on late royalty paynent or royalty paynent
ef i ci ency

In the case of oil and gas | eases where royalty paynents
are not received by the Secretary on the date that such paynents
are due, or are less than the anount due, the Secretary shall
charge interest on such | ate paynents or underpaynents at the
rate applicabl e under section 6621 of Title 26. |In the case of
an under paynent or partial paynent, interest shall be conputed
and charged only on the amount of the deficiency and not on the
total anount due.

(BEwhasi s supplied.) Wth this provision, Gongress authorized the

i nposi tion of |late paynent charges to ensure that the Governnent woul d not
lose the tine val ue of noney due and owng to it in situations where
royalties were initially underpaid and then later corrected. Late paynent
charges conpensate the creditor, inthis case the Tribe, for the tine val ue
of noney owng to it but not tinely paid. The inplenenting regul ation,

30 CF. R 8§ 218.54(a), states that "[a]n interest charge shall be assessed
on unpai d or underpai d anounts fromthe date the anounts are due." See
also 30 CF. R § 218.150; Marathon Q1 ., 128 | BLA 168 (1994); &y USA
Inc., 125 I BLA 308, 310-11 (1993). UWder these authorities, the Gover nnent
nust assess | ate paynent charges where nonpaynent or under paynent of
royalties is established. The right to such interest is not lost if it is
not asserted in district court. Bankatlantic v. B ythe East man Pai ne
VWbber, Inc., 12 F. 3d 1045, 1053 (11th dr. 1994). 9/

Inthis case, the Tribe's entitlenent to interest and the Governnent's
duty to collect it arose upon the court's judgnents that additional
royalties were oned. The Departnent and the Tribe first had to establish a
right to additional funds before they coul d assert a claimfor interest.
Therefore, interest was not logically a claimor issue required to be
rai sed, on pain of waiver or preclusion, in the Supron and Gonoco
litigations, nor was it an issue essential to the judgnents in those
litigations. See Arkla Inc. v. lhited Sates, 37 F.3d 621, 624 (Fed. dr.
1994), cert. denied, NorAmEnergy Gorp. v. Lhited Sates, 115 S Q. 1399
(1994). Accordingly, even in the absence of a statute authorizing
interest, when final judgnent was rendered that additional royalties were
due, collateral estoppel would not bar the Governnent and the Tribe from
pursuing any avail abl e renedy to obtain interest. See Alegheny Arlines,
Inc. v. Forth Gorp., 663 F.2d 751, 757 (7th dr. 1981).

I n denyi ng prej udgnent interest in Gonoco, the court relied on the
wel | established rule that where a claimis liquidated, or capable of being

9/ Bankatlantic involved the "postjudgnent interest statute,” 28 US C
8 1961 (1994), which allows for interest on any noney judgnent in a civil
case recovered in a district court.
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calculated prior to judgnent, prejudgnent interest may be allowed in the
discretion of the court. In Re Acequia, Inc., 34 F 3d 800, 818 (9th dr.
1994). See Sun Shipbuilding & Dydock @. v. US Lines Inc., 439 F. Supp
671 (ED Pa. 1977), aff'd, 582 F.2d 1276 (1978), cert. denied, 439 US
1073 (1979). onversely, a court may decline to award prejudgnent interest
i n cases where danages are unliquidated or incapabl e of ascertai nnent as
to amount due or date on which they are due. Goca ola Bottling . of
Hizabethtown, Inc. v. Goca la ., 769 F. Supp. 599 (D Del. 1991),
aff'din part, reversed in part, Gca Gla Bottling G. v. Goca Mla .,
988 F.2d 386 (3d dr. 1993), cert. denied, 510 US 908 (1994). In Gonoco,
the court's denial of prejudgnent interest is based on the condition of
unascertai nability of the amount. The court's ruling in no way seeks to
precl ude or foreclose any clai mfor postjudgnent interest.

In answer to apparent confusion on the part of MV concerning Lease
Nos. 609- 000124 and 609- 000151, we note that MVB nust assess |ate paynent
interest on both of these | eases, since there were late royalty paynents on
both. According to the docunents before us in this appeal, both | eases
were indeed enbraced in the Gonoco litigation, at least to the extent that
ME Amended Dual Accounting Report, submitted to the Gonoco court in that
action, specifically addresses under paynents on these | eases for the period
January 1, 1970, through Decenber 31, 1980. (Ex. 5.) As we noted above,
the court's denial of prejudgnent interest does not bar MV from seeking
postj udgnent interest on these underpaynents. Indeed, MB is statutorily
required todo so. 30 USC 8§ 1721(a) (1994). Further, the fact that
the Gonoco judgnent does not address the late royalty paynents and i nterest
paynents cal cul ated by MVB for the period March 31 through July 25, 1988
(August 23, 1988, Qder), neither bars nor permts MVB fromseeking
interest on these underpaynents. The controlling circunstance is that, as
stated in MB August 23, 1988, Oder, delinquent royalty paynents were
established and remtted to the Tribe. The assessnent of interest on those
paynents is mandatory. 30 US C 8§ 1721(a) (1994).

[2] The assessnent of |ate paynent interest by MMBis not an i nproper
retroactive application of FOGRMA The terns of the statute itsel f provide
for its application to | eases i ssued prior to its enactnent:

The provisions of this Act * * * shall apply to oil and
gas | eases issued before, on, or after the date of the enact nent
of this Act [Jan. 12, 1983], except that in the case of a | ease
i ssued before such date, no provision of this Act or any rule or
regul ati on prescribed under this Act shall alter the express and
speci fic provisions of such a | ease.

30 US C § 1701 note (1994).

Qearly, 30 US C 8§ 1721(a) (1994), provides authority for
collection of |ate paynent charges on late royalty paynents nade wth
respect to | eases issued prior toits enactnent. As we observed in (oastal
Ol & Gs GQorp., 108 IBLA 62, 65 (1989), there is no indication that
Gongr ess
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intended to limt that section of FOGRVA to | eases issued after its
enactnent. In addition, there is no evidence in this case that express and
speci fic provisions of Appellant's | eases woul d precl ude application of
FORVA  Indeed, as MVE points out, (Answer at 15), Federal |eases such

as Appel lant's contain provisions incorporating future regul ations, and
section 304 of FORWA 30 US C 8§ 1753(a) (1994), expressly provides that
FO@RRWR s provisions "are suppl enental to, and not in derogation of * * *
authorities contained in any other provision of law" Accordingly, pre-
FO@RWA | eases cannot be interpreted to excl ude post-FOEMA regul ations or
provi sions of FOGRMVA itsel f.

Ve noted in Mam QI Producers, Inc., 125 IBLA 313, 314 (1993), a
case where the royalty obligation arose prior to the enact nent of FOGERVA
even before the regulations requiring late interest paynents, 30 CF. R
88 218.54 and 218. 102 were pronul gated in 1984 and 1982, see 49 Fed.

Reg. 37346 (Sept. 21, 1984) and 47 Fed. Reg. 47776 (Cct. 27, 1982),

the Departnent provided regul atory authority for collection of late
paynent charges. The cited regul ations were preceded by an interimrul e
that al so provided for assessnent of interest for |ate paynent of royalty.
See 30 CF R 8§ 221.80; 45 Fed. Reg. 84764 (Dec. 23, 1980). The interim
rul e was promul gated effective February 1, 1981, subsequent!|y extended to
Mrch 30, 1981. See 46 Fed. Reg. 10707 (Feb. 4, 1981). The interimrule
was then incorporated into a final rule, effective June 1, 1982, before
bei ng redesignated as 30 CF. R § 221.123, and eventually as 30 CF. R

§ 218.102. See 47 Fed. Reg. 22527 (May 25, 1982). Accordingly, the
Departnent had express regul atory authority for the collection of interest
charges that becane due prior to the enactnent of FOERWA

[3] The statute of limtations cited by Appellant, 28 US C
§ 2415(a) (1994), provides that "every action for noney damages brought
by the Lhited Sates * * * which is founded upon any contract express or
inplied inlawor fact, shall be barred unless the conplaint is filed
wthin six years after the right of action accrues.” V¢ have |ong rul ed
that statutes establishing tine [imtations for the conmencenent of
judicial actions for damages on behalf of the Lhited Sates do not |imt
admni strative proceedings wthin the Departnent of the Interior. Qyx
Energy @., 137 IBLA 177, 182 (1996), and cases cited therein. V¢ have
specifically declined to rule that MM denands for |ate paynent charges
are barred by that provision. Mrathon Ol ., 128 I BLA 168, 170-71
(1994); see also Chevron USA Inc., supra, and cases cited (explicitly
holding that 28 US C § 2415(a) (1994) does not bar MM denands for
additional royalty).

A dermand for paynent of interest is not ajudicial action for noney
danmages brought by the Lhited Sates, but rather is an admnistrative
action not subject to the statute of limtations. See SER Jobs for
Progress, Inc. v. Lhited Sates, 759 F.2d 1, 5 (Fed. dr. 1985); A aska
Satebank, 111 IBLA 300, 311-12 (1989). It is not wthin our authority to
determne whether the statute of limtations would bar a judicial suit to
collect royalty deened owng on a lease. Such determination is properly
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nade by the court before which any col | ection proceeding is brought. Qyx
Energy ., supra, at 183, and cases cited.

Phillips Peroleum@. v. Lujan, 4 F.3d 858 (10th dr. 1993), cited
by Appellant, is not to the contrary. The court there took notice that
"[t]1he parties agree that 28 US C 8§ 2415(a) is the applicable statute
for determning when the governnent nust commence its action to coll ect
the royal ty underpaynent.” The present appeal before the Board is an
admni strative action seeking interest for late royalty paynents. Uhder
the authorities cited above, it is not subject to the statute of
[imtations.

As we observed in Chevron, USA Inc., supra, at 154-55, under the
6- year recordkeepi ng provision of section 103(b) of FORVA 30 US C
§ 1713(b) (1994), a lessee has a duty to disclose records that it was
legally required to conpile and vol untarily chose to retain beyond 6 years.
Phillips Petroleumv. Lujan, 951 F.2d at 260 n.5. It follows that
section 103(b) does not bar MV from naki ng denands for paynent of
additional royalty where it has retai ned rel evant docunents. See Amco
Production G., 123 IBLA 278, 280 (1992).

I nsof ar as not di scussed herein, Appellant's other argunents have been
consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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